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FELDMAN, Justice

11 Michael Evanchyk filed apetitionfor writ of habeascorpusintheUnited StatesDi strict Court
fortheDidrict of Arizona. Seekingrdief under 18U.S.C. 82254, Evanchyk named Terry L. Stewart, Director
of the Arizona Department of Corrections, and others as Respondents (“the state,” collectively). Didtrict
Judge William D. Browning certified questions of Arizonalaw to thiscourt. See Rule 27, Ariz.R.Sup.Ct.

We accepted jurisdiction, ordered supplementa briefing, and heard ord argument.

FACTUAL AND PROCEDURAL BACKGROUND
12 I nhiscertificationorder, thedigtrict judgeadopted thefactsfrom thecourt of gpped sdecison
affirming Evanchyk’s conviction. We do the same.

[Evanchyk] wasassaulted by ancther resident of hisapartment com-
plex, DeenHarris. Severd dayslater, at about 1:30am., [Evanchyk] banged
onthewindow of Harris apartment and said, “[Clomeout, wewant to kill
you.” Throughout the rest of the day, [Evanchyk] and hisfriends, Dennis
Vaillancourt, CarlosY barra, and Jack Olson, madeseverd thregtstoHarris
and his girlfriend Sonya Evans, and repeatedly said they wanted to “kick
Dean’'sass’ for what he did to [Evanchyk].

That evening, Evansanswered thedoor of theapartment sheshared
with Harris and was accosted by Vaillancourt’ sgirlfriend. Olson camein
right behind her followed by Vaillancourt, Y barra, and [Evanchyk], and
knocked Harrisdown. Oneof themsaid, “weareheretohurtyou.” Harris
ranintothebedroomand Olson, Y barra, and [ Evanchyk] followed, breaking
thedoor down. After Vaillancourt separated thewomen, Evanswent toward
the bedroom and saw Olson run out. In the bedroom Evans saw Y barra
holdingabasebd| bat and [ Evanchyk] putting hisleftarmaround Harrisand
makinga"“jabbingmotion” withhisrightarm. Sheimmediatdy wenttoHarris
and found blood on hischest. Harrisdied of multiple blunt and sharp force
injuries, primarily a stab wound to the heart.

Sate v. Evanchyk, No. 2 CA-CR 94-0533, mem. dec. at 2-3 (filed April 23, 1996).

13 The statecharged Evanchyk withfirst-degreemurder, first-degreeburglary, and conspiracy



to commit murder. Heand hisaccomplicesweretried together in PimaCounty Superior Court. Attheclose
of trid, thejudgeingtructed thejury onfirst-degree murder (including both felony murder and premeditation
theories), second-degreemurder, mandaughter, and burglary. Evanchyk wasacquitted of firs-degreemurder

and burglary but convicted of both conspiracy to commit first-degree murder and second-degree murder.

He was subsequently sentenced to concurrent prison terms of twenty-five yearsfor conspiracy and fifteen
yearsfor second-degree murder. Thejointly tried codefendants were found guilty of burglary, conspiracy
tocommit first-degreemurder, andfirst-degreemurder. Accordingtotheverdict forms, eevenjurorsbased

the first-degree murder conviction of one codefendant on felony murder only, whiledl twelvejurors based

the other codefendant’ s conviction on felony murder only.*

14 Our court of gpped saffirmed Evanchyk’ sconvictions, finding therewassubstantia evidence
to support the guilty verdict on the conspiracy charge, and wedenied review by order dated September 30,

1996. In1997, Evanchyk filed apetitionfor post-convictionrelief under Rule32, Ariz.R.Crim.P. Heargued

for thefirgt timethat he was convicted of a non-existent crime because Arizonalaw does not recognize the

crime of conspiracy to commit first-degree murder when that murder isbased on felony murder. Heargued

further that he had been denied effective assstance of trid counsdl because his lawyer falled to chalenge

the vaidity of the congpiracy charge and that, for the same reason, he had been denied effective assstance
of gppelate counsd. Thetrid judge refused an evidentiary hearing, finding that Evanchyk had not raised

acolorabledamof ineffectiveass sance, and summarily dismissed thepetition. Evanchyk thensoughtreview

by the court of gppeals. That court granted review but denied relief, holding that it “need not answer the

theoreti cal questionwhether conspiracy tocommit first degreemurder may bebased onfelony murder because
on [direct] appeal we concluded therewas substantia evidence of an agreement among the co-defendants

to murder thevictim.” State v. Evanchyk (Evanchyk I1), No. 2 CA-CR 97-0505, mem. dec. at 2 (filed

! Firgt-degree murder isasingle crime, and adefendant may be convicted even though somejurors
basethe convictionon premeditation and othersonfel ony murder, but dternateverdict formsarerecommended.
Satev. Schad, 163 Ariz. 411, 417, 788 P.2d 1162, 1168 (1989).
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August 4, 1998). 1n 1999, we denied Evanchyk’s petition for review.
15 Evanchyk then filed the petition for writ of habeas corpus now pending in the digtrict court.
Inthat petition, heraised essentidly thesamedamsheraisedinEvanchyk 1. Dismissing someof Evanchyk’s
argumentsasfallingouts dethescopeof federd habeasrdlief, thedidtrict judgeneverthe essfound that federa
habeasrdief might beavailadleif Evanchyk wereactualy convicted of acrimethat doesnot existin Arizona
The judge noted that in essence, Evanchyk’s clam is“that the jury was presented with two possiblelegd
theorieson which it could convict [Evanchyk] of conspiracy to commit first degree murder. Asingtructed,
the jury could have convicted him on conspiracy to commit first degree premeditated murder or it could
have convicted him on conspiracy to commit first degreefel onymurder.” Order CertifyingQuestiontoArizona
Supreme Court, October 10, 2001, a 11 (emphasisinorigind). Thus, thedistrict judge concluded, “ before
deciding whether habeasrelief iswarranted,” the Arizona Supreme Court should “ define the specific intent
required for congpiracy to commit first degreemurder.” Id. Thisconcluson wasbased on thefact thet the
conviction must be st asde “when ajury returns agenerd verdict that ‘is supportable on one ground, but
not on another, and it isimpossble to tell whichground the jury sdected.”” 1d. (quoting Yates v. United
Sates, 354 U.S. 298, 312, 77 S.Ct. 1064, 1073 (1957), overruled on other groundsby Burksv. United
States, 437 U.S. 1, 98 S.Ct. 2141 (1978)).
16 Withthisfactua and procedura backgroundinmind, weturnnow tothequestionspropounded
by the didtrict judge. We reformulate those questions as follows:

1 Under Arizonalaw, may adefendant beconvicted of conspiracy tocommit first-degreemurder
when that conviction is based only on the commission of felony murder?

2. Under Arizonalaw, if thedefendant could be convicted of conspiracy tocommit first-degree
murder, must that defendant have possessed an intent to kill?

3. Under Arizonalaw, may adefendant beconvicted of conspiracy tocommit first-degreemurder

if he had merdly the requigite intent to commit the underlying felony?



DISCUSSION
17 In answering the questions propounded to us, we do not address the propriety or nature
of the jury ingtructions given in Evanchyk’ strid, the effect of such indructions when the Yates doctrineis
applied, or the propriety of federd habeasrelief. Theseared| questionsfor thedidtrict judge. We confine
ourselves to answering the questions he asked.
18 Weturn firg to the eements of conspiracy. The statute reads, in part, as follows:
A person commitsconspiracy if, with theintent to promote or aid

the commissonof anoffense, such personagreeswithoneor morepersons

thet at |east oneof them or another personwill engagein conduct condtituting

the offense and one of the parties commits an overt act in furtherance of

the offense, except that an overt act shal not be required if the object of

the congpiracy was to commit any felony upon the person of another, or

to commit an offense under § 13-1508 or 13-1704.
A.R.S. § 13-1003(A) (emphasis added).
19 Thus, the crime of conspiracy requiresboth that the perpetrator have an intent to promote
or aid commission of agpecific offenseand that heagreeswith another person that the offensebe committed.
If the god of the conspiracy isto commit murder, aclass 1 felony according to A.R.S. § 13-1003(D),? no
overt act isrequired. We have therefore held that the state must prove that the defendant had the “intent
to promote the offense of murder and an agreement with another that one will do the actud killing.” State
v. Willoughby, 181 Ariz. 530, 545, 892 P.2d 1319, 1334 (1995); see al so State v. Arredondo, 155 Ariz.
314, 317, 746 P.2d 484, 487 (1987); State v. Ortiz, 131 Ariz. 195, 205 639 P.2d 1020, 1030 (1981),
disapproved on other grounds by Sate v. Gretzer, 135 Ariz. 42, 659 P.2d 1 (1983).
110 Given the dements of conspiracy — intent and agreement to commit the offense— logic
would dictate that if the god of the conspiracy isredized and akilling actudly takes place, the conspiracy
would necessarily havebeento commit premeditated murder under A.R.S. 813-1105(A)(1). Any agreement

with another to kill athird person congtitutes premeditation, the menta state that exists under Arizonalaw

2 Punishable by life imprisonment without possibility of parole for twenty-five years.
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whenever theintentiontokill “ precedesthekilling by alength of timeto permit reflection.” A.R.S.§13-1101(1).
But the crime of first-degree murder can be committed without premeditation if it occursduring the* course
of andinfurtherance’ of any one of anumber of enumerated felonies. See A.R.S. §13-1105(A)(2). Proof
of felony murder does not require an intent to commit the underlying felony. A.R.S. § 13-1105(B).
111 The core question presented hereiswhether one can be convicted of conspiracy to commit
first-degree murder when the state doesnot provethat thekilling was committed with premeditation but only
that it occurred in the course and furtherance of committing one of the underlying fdoniesligedin A.R.S.
§13-1105(A)(2). Defendantsinanumber of Arizonacaseshavebeen convicted of bothfirst-degreemurder
and conspiracy tocommitfirg-degreemurder. But noneof thesecasesaddressed theprecisequestioncertified
tous. Inat least two of our cases, thedefendant wasnot only convicted of conspiracy tocommit first-degree
murder but convicted also of premeditated first-degreemurder. See, e.g., Willoughby, 181 Ariz. 530, 892
P.2d 1319; Sate v. Apelt, 176 Ariz. 349, 861 P.2d 634 (1993).

112 In Willoughby, citing A.R.S. § 13-1003(A), we concluded there was sufficient evidence
to support aconviction for conspiracy, pointing out that the e ements the state needed to prove “are intent
[and] an agreement.” 181 Ariz. at 540, 892 P.2d a 1329. Weindicated that appellate courts“ generaly
focusontheagreementelement.” 1d. InApelt, weupheld theconspiracy conviction, concluding theevidence
showed prearrangement and thus justified the conclusion thet the defendant and his brother not only killed
but intended and premeditated thekilling. 176 Ariz. at 360, 861 P.2d at 645. It thereforemadenodifference
to the conspiracy count whether the defendant, his brother, or both actualy committed the murder. 1d.
113 Authority from other statesis more specific. The Cdifornia Supreme Court, for example,
has held that when two or more persons conspire by agreeing to and intending to commit thetarget offense
of murder, “ eachhasactedwithagtateof mind* functiondly indistinguishablefromthementa saeof premeditat-
ing the target offense of murder.”” People v. Cortez, 960 P.2d 537, 542 (Cdl. 1998) (quoting Peoplev.

Swain, 909 P.2d 994, 1002-03 (Cal. 1996));seeal so Peoplev. Gilbert, 455 N.W.2d 731, 735 (Mich.App.



1990) (essenceof conspiracy “isagpecific, mutua agreement to performthecrimeinquestion”; theagreement
thus involves advance planning to perform specific crimind act.).

114 Thegatedoesnot quarrel withthepropositionthat intent and agreement tokill must beproven
to convict of congpiracy to commit first-degreemurder. Relying on afelony murder caseinwhichwefound
no error in the trid judge' s ingructions on “congpiracy as aground of vicarious crimina responghbility,” it
argues that a defendant may be convicted of conspiracy to commit firs-degree murder while committing
only felony murder. See Statev. Greenawalt, 128 Ariz. 150, 168, 624 P.2d 828, 846 (1981). Thisis
correct, butonly inpart. Greenawalt seemsto confusethe separate crime of conspiracy with adefendant’s
respong bility asan accomplice. Ingpproving the conspiracy instruction, we stated that it was* no morethan
are-gtatement of thecrimina respongibility foundinA.R.S. 8 13-139, that is, if appellant encouraged, advised,
or asssted” hiscodefendantsand thusfurthered the undertaking he had becomea* participant conspirator.”
Id. at 170, 624 P.2d at 848. But A.R.S. § 13-139 dedlt with principal s and accessoriesto crimesand has
since been repeded. See 1977 Ariz. Sess. Laws ch. 142, § 2 (effective October 1, 1978)° Findly, in
Greenawalt we did not discussthe precise question presented here and found that the ingtruction given on
conspiracy “added nothing” to the felony murder theory advanced by the state because the defendant was
anaccomplicewho participated intheunderlying felonies. Thus, weconcluded theinstruction neither mided
nor confused the jury. 128 Ariz. a 170, 624 P.2d at 848. We have just recently clarified this by holding
that premeditated murder is a specific intent crime so that a defendant cannot be convicted of it when the
state provesonly that hewasonly anaccomplicetotheunderlyingfony. Statev. Phillips, No. CR-99-0296-
AP, dipop.a 137-43, (filedMay 24, 2002). Nor canthedefendant beconvicted of felony murder committed

by a codefendant unless he was both an accomplice and aparticipant in theunderlying felony. 1d. at  46.

115 We have hdd that respongbility asacongpirator isdifferent from accompliceliability. One

3 Greenawdlt’s crime was committed prior to the repedl.
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may be convicted asaconspirator on proof that heintended aspecific act and agreed to promoteor facilitate
that act. Stateexrel. Woodsv. Cohen, 173 Ariz. 497, 499-500, 844 P.2d 1147, 1149-50 (1992). The
state need not prove commission of the agreed-upon act. But the*fact that onecan be[guilty] of conspiracy
without committing the planned substantive offenses does not mean thet oneis aso crimindly responsble
for the subgtantive offenses without being either an accomplice or principd to those offenses” 1d. Thus,
werejected the so-calledPinkerton doctrine,* whichholdsaconspirator guilty for foreseesblecrimescommitted
by his coconspirator in furthering the conspiracy even though he did not intend or agree on those crimes.
Id. at 501, 844 P.2d at 1151.

116 Cong deringthegatuteand thecaselaw, wemust cond udethat conspiracy tocommit firg-degree
murder isaspecific-intent crimeandthat to convict, thestatemust provease ementsthat thedefendant intended
to kill and entered into an agreement with a coconspirator to commit the crime of murder. By definition,
then, the defendant and his coconspirator would have premeditated the killing. Thus, if completed, and if
accomplice liability is established, the defendant would be guilty of first-degree premeditated murder.
117 Butthegtate spositionispartialy correct. Toproveconspiracy tocommitfirg-degreemurder,
the stateisnot requiredto provethat thedefendant or hiscoconspirator committed any overt act toaccomplish
theconspiracy. A.R.S.813-1003(A). Thus, adefendant may beconvicted of conspiracy tocommitfirs-degree
murder even though thereisno overt act and no murder occurs. Cohen, 173 Ariz. at 499-500, 844 P.2d
at 1149-50. Itfollowsthat solong astheintent and agreement tokill areproved, thedefendant may beconvicted
of congpiracy to commit first-degree murder even though he or acoconspirator is convicted of nothing else
or nothing more than second-degree murder, felony murder, or some lesser crime. Further, a defendant
could beconvicted of conspiracy to commit first-degreemurder and of thecompl eted crimeof second-degree
murder eventhough, under thefactsof the case, theverdictswereinconsigtent. See, e.g., Statev. DiGiulio,

172 Ariz. 156,162, 835 P.2d 488, 494 (App. 1992) (upholding verdict for trafficking eventhoughjury acquitted

4 Pinkerton v. United States, 328 U.S. 640, 66 S.Ct. 1180 (1946).
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of theft); Statev. Zakhar, 105 Ariz. 31,459 P.2d 83(1969). Conversely, because conspiracy to commit
firg-degree murder cannot be proved without establishing that the defendant premeditated by forming an
intent to promoteor aid inkilling and making an agreement to kill, proof that the defendant had no morethan
the requidite intent to aid, promote, or commit the underlying fony is insufficient to convict of conspiracy

to commit first-degree murder.

CONCLUSION
118 We therefore answer the questions as follows:

1 Under Arizonalaw, adefendant may not be convicted of congpiracy to commit first-degree
murder when that conviction is based only on the commission of felony murder.

2. Under Arizonalaw, adefendant can beconvicted of conspiracy to commit firs-degreemurder
if thestate provesthedefendant possessed anintent tokill or topromoteor aidinkillingand madean agreement
to kill. The state need not prove the completed offense nor, for that matter, any other offense.

3. Under Arizonalaw, adefendant may not be convicted of conspiracy to commit first-degree

murder if he had merdly the requisite intent to commit the underlying felony.

STANLEY G. FELDMAN, Justice



CONCURRING:

CHARLESE. JONES, Chief Justice

RUTH V. McGREGOR, Vice Chief Jugtice

EDWARD C. VOSS, Judge*

THOMASA. ZLAKET, Justice (retired)

* Duetoavacancy onthecourt, pursuanttoarticleV1, 8 3of theArizonaCongtitution, theHonorable Edward
C. Voss, Judge of the Court of Appedls, Divison One, was designated to Sit on this case.
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